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Behind the outward symmetry which characterizes 
much of current economic theory lies a body of assump- 
tions concerning the nature of the market and the ethics 
of its performance. In our economic models, consumers 
are singularly rational, sellers are singularly honest, pro- 
ducts are singularly well defined and consumption is 
singularly static. Fraud and deception are in effect out- 
lawed from the market place. The consumer, possessed of 
precise and understandable units of measurement, weighs 
his utilities with unusual discernment. Through his free 
and informed choice, he steers production and the market 
is thereby continually shaped and reshaped by the sum 
of myriad, tiny nudges as each buyer in each and every 
transaction exercises his sovereignty. 


Law and Custom 


This exchange process is, in a word, assumed to be 
surrounded by a moral and legal framework which in- 
sures a basis for confidence between buyer and seller. * 
This framework not only implicitly includes standard 
monetary units which permit firm price quotations; it 
also assumes explicit benchmarks of quantity and of 
quality equally available to and mutually understood by 
buyer and seller. Should monetary units become widely 
counterfeited, or should designations of quantity and 
quality be rendered meaningless, the exchange process 
would, of course, be reduced to chaos. We depend then 
upon a framework of law and custom to provide that 
basis for confidence essential to orderly exchange. Lack- 
ing such a basis, the market place would become a ver- 
itable Tower of Babel and “throw into confusion all the 
people.” 

In this neat and tidy view of economic theory, the role 
of advertising, together with its accompanying panoply of 
sales and promotional devices, has received remarkably 
short shrift. Sprawling reality, to be sure, has seldom if 
ever patterned itself to a glove fit of theory. Fraud, for 
example, has ever been present in our economy. Butchers 
have been prone to weigh thumbs. False bottoms have 
been placed in measures. Shoddy has been blended with 
wool, and nostrums have ever been sold to cure any ail- 


ment from catarrh to cancer. Such practices have typic- 
ally invited legislative action. And while legal suppressants 
have inhibited only imperfectly such malpractices, the 
formal extension of the police power of the state into the 
market place has contributed to confidence — confidence 
on the part of buyers and sellers in their exchanges and 
equal confidence on the part of economists that the in- 
stitutional framework has been so adjusted as to keep 
market practice reasonably consistent with market theory. 
Thus, the common sense view that sin and corruption 
have always been present in man’s imperfect world, has 
been translated into theory as a given unpleasant but 
predictable constant which we trust will be held in check 
by social and political forces whenever and wherever it 
threatens to get too far out of hand. 


‘Truth in Advertising’ 


In the main, advertising has been recognized as a 
market practice peculiarly susceptible to some of the least 
admirable of human traits. Since the turn of the century, 
it has been increasingly subject to one or another attempt 
to contain its exploding force within the confines of a 
reasonably moral framework.’ Repeatedly, the trade 
itself has called upon itself for a new dedication to 
“truth in advertising.” Fifty years ago, when the Asso- 
ciated Advertising Clubs of the World met in the United 
States, they adopted as their own the slogan “Truth in 
Advertising.” Fifteen years later, they were still at it. At 
the International Advertising Convention at Wembley 
(England), a Code of Ethics was adopted to reaffirm the 
ideal of “Truth in Advertising.” During the 1930’s the 
ery for “Truth in Advertising” as a reform from within 
continued to be raised at nearly every advertising trade 
convention. In 1938 a “Truth in Advertising” section, 
a prohibition against false advertising, was added to the 
Federal Trade Commission Act through the Wheeler-Lea 
Amendment. So far this simple chronology appears to 
bolster our assumptions. The ethical and social responsi- 
bilities of advertising would appear to have found their 
counterpart in institutional controls. But in the case of 
advertising, it has become evident that the prohibitory 
approach has not been effective. Once again this year, 
the organized advertising trade is calling aloud for a re- 
rededication to the slogan, “Truth in Advertising.” This 
current industry dedication lacks none of the fervent re- 
solves to reform that have attended the many earlier 
drives. In June 1960, at the annual! convention of the 
Advertising Federation of America, for example, the 
publication of “The Advertising Truth Book” was an- 
nounced — 56 pages packed with definitions, precedents, 
criteria, guideposts, rules, standards, test questions, ta- 


L 


FOI CENTER PUBLICATION NO. 51 


boos, and explanations; all designed, as the trade paper 
Advertising Age put it: “To nail down this abstraction 
called Truth.” And during the coming year, according to 
the Wall Street Journal, this latest “Truth in Advertising” 
drive is to be dedicated to “The Unsoiled Sale.” 

Hence, the conclusion seems inescapable that whatever 
influence ethical and social responsibilities may have had 
on advertising selling practices in the past these have 
been wholly inadequate in the eyes of the advertising 
industry itself. Pacing, perhaps forerunning, this sense 
of moral inadequacy within the trade has been a mount- 
ing volume of criticism of sales practices in the form of 
exposé books, congressional hearings, and complaints to 
consumer protective agencies. 


Crisis of Confidence 


Although the tide was clearly evident before the tele- 
vision scandals of this past year, the rigged television 
quizzes and the extent of payola served to confirm the 
judgments of the most severe critics about the state of 
affairs. The present situation may, I believe, be fairly 
evaluated as a crisis of confidence in almost the whole 
range of marketing practices —a crisis which runs the 
gamut of goods and services —from the promotion of 
consumer debt to questionable cigarette claims, and from 
rigged prices to deceptive packaging and planned obso- 
lescence. At the moment, much of the market place seems 
to be afflicted by a kind of Gresham’s Law through which 
bad practice drives out the good and honesty as a policy 
often becomes too costly to maintain against a flood of 
misrepresentation and fraud. 

Singularly, the present ethical problems of advertis- 
ing and selling are not just new outcroppings of old 
patterns of deceit and misrepresentation. While a residue 
of older frauds has persisted (witness the short weighing 
scandal of New York butchers this year), ethical prob- 
lems have taken on new dimensions in an institutional 
setting which had come to reflect a high degree of re- 
ciprocal trust between the consumer and the marketer. 

On the seller’s side, the consumer is today given free 
rein to select his merchandise in self-service supermarkets, 
subject only to incidental checks to prevent shoplifting. 
Consumers are given credit cards and veritably flooded 
with unsecured credit. Producer guarantees on a “money- 
back-if-not-satisfied” basis have increasingly come to 
feature merchandising practice. Such devices applied to a 
society in which consumers were generally unworthy of 
trust could quickly bring monumental losses. 


Consumer Trust 


Equally on the side of the consumer, a new degree of 
trust of sellers had found institutional form. Household 
scales have passed largely into disuse with the advent of 
prepackaging and of stamped weights on packages. Even 
the butchers scale is disappearing into the back room as 
precut meats emerge in refrigerated counters. Pre-weighed 
and pre-measured goods, boxed or canned, are often not 
checked by the consumer when bought. On the quality 
side, greater consumer trust has been placed in brand 
names, fortified by advertising, as a quality certification. 
With branding now applied to ever more complex mech- 
anisms, the consumer assumption, upon purchase, is that 
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the article will fulfill the expectations embodied in t 
advertising and will be both durable and safe. Lurkin 
dimly in the background of this trust is a faith that th 
seller must tell the truth — and that if he does not, exist 
ing policing agencies, private and public, will somehoy 
speedily bring him to account. In a word, consume: 
have developed a faith—even an expectation — th 
business ethics and government agencies together wil 
exercise legal and moral discipline upon manufacturer 
—a discipline which will compel accurate labeling, ad 
herence to minimal standards of performance, and th 
fulfillment of product warranties. While the consume 
typically observes but few external evidences of suck 
discipline in the form of government standards, grades 
and inspection stamps, he assumes that they are present 

In recent years, however, consumer confidence in adt 
vertising and selling has been badly shaken. The presen: 
crisis has brought about much soul searching on the part 
of businessmen, advertising executives, media owners 
regulatory agencies, and political leaders. This sou 
searching is of cardinal importance because many of the 
offenders in the dock of public opinion have not been the 
familiar outcasts on the unethical fringe of business; in} 
stead, many leading sales and advertising organizations 
have been directly involved, not a few of which have 
long paid lip service to high levels of business ethics. 


| 


Contemporary Criticism 


Among the most noteworthy areas of contemporary, 
criticism have been the following: | 
1) Deceptive designations of quality: At the outset, it 
should be recognized that branding together with puffery 
are today openly designated to emphasize as significant 
a host of meaningless product differentiations. Perhaps 
the most succinct illustration of this aspect of the function 
of advertising was given by Martin Mayer in his bock 
Madison Avenue, U.S.A.—a recent volume about ad: 
vertising which, by the way, was lauded by the advertising 
trade press. Mr. Mayer quotes an advertising executive 
as saying: “Our problem is—a client comes into my 
office and throws two newly minted half-dollars onto my 
desk and says, ‘Mine is the one on the left. You prove it’s 
better.’ 3 
But deceptive quality designations go considerably 
beyond the creation of false distinctions in quest of sales 
In furniture, for example, true wood names are placed or 
fabricated materials. In tires, misleading quality termi. 
nology is compounded — not only have first, second, anc 
third line tire designations been meaningless except as 
distinctions within a given brand; but even within the 
brand, other and still less meaningful quality marks are 
superimposed. If, for example, you wish to purchase the 
second line tire within one major brand, you buy the 
“super-deluxe.” The range of quality designations fo: 
this particular brand of tires ran, as follows, in 1958: 
First Line Designation: 
Deluxe Champion 
Second Line Designation: 
Deluxe Super Champion 
Third Line Designation: 
Super Champion 
In automobiles the trick has been to degrade model: 
within the line. For example, the top Chevrolet, the Be 


Air, has now been shifted downward into the middle 
bracket. The same fate has been accorded to the top 
Plymouth, the Belvedere. Ford, not to be outdone, has 
demoted its Fairlane from the top to the bottom designa- 
nation. 

In food products, Grade A is sometimes not best, but 
is superseded by double or triple A. Giant olives are 
comparatively small (colossal is the top grade) and some 
foil-wrapped frozen foods labeled “Extra Fancy” turn 
out to be Grade B. In furs and in textiles, in recent years, 
the misuse of quality designations resulted in such chaos 
that sellers themselves turned to the Federal Trade Com- 
mission for policing through labeling laws. But in a wide 
range of goods from upholstery to light bulbs, mislead- 
ing quality terms constitute a growing threat to orderly 
marketing and effective price competition. 

2) Fictitious price designations: The phony list price 
has today become a by-word. Its rapid advance in the 
markets of the 1950’s probably stemmed from the over- 
market ceiling prices established for a number of con- 
sumer durables under the Office of Price Stabilization 
during the Korean war. After the war, fictitious list 
spread rapidly and widely throughout many consumer 
goods categories. A bewildering array of actual market 
prices has resulted. 

In a recent limited survey of prices for deluxe refrig- 
erators, on one specific brand and model, the buying 
prices taken from twelve different cities ranged from 
$430 to $720 for a product which listed at $629.95. This 
survey was made, to be sure, in June 1960 when the drop 
in the purchase of consumer durables had begun to hit 
with chilling force.*+ But a year earlier and before the 
current recession, a similar situation was found in tires. 
Market prices ranged from $36 to $67 in one branded 
premium tire, and from $49 to $87 in another. More or 
less the same ranges, percentage-wise, were found in the 
other tires included in the survey. ° 

Given knowledgable consumers, the problem of ficti- 
tious prices would disappear in a competitive system. 
Prices are ideally the expression of a relationship be- 
tween fluid, dynamic and multiple forces. With the advent 
of pre-ticketed prices (or prices otherwise listed as if 
they were stable), we have introduced illicit sirens which 
have led to many dubious ethical practices. Fringe op- 
erators have entered the picture to outpace the fictions of 
their more conservative competitors. The practice became 
widespread of putting something like a $100 list on a 
$30 item in the expectation that, to a portion of the buy- 
ers, a marked-down $60 price from the $100 fiction would 
look like a bargain. If a list, forty per cent above market 
price, acted as a successful barrier to vigorously competi- 
tive prices, then a higher list might, in the absence of 
quality designations, serve even more effectively. In re- 
cent years, it has not been uncommon for goods to be 
advertised for sale for as little as 25% of a fraudulent 
pre-ticketed price. It was at this point that the current 
drive against fictitious pricing gained real momentum. 
Yet it should be observed that many of the most ardent 
spokesmen against fictitious prices are themselves placing 
their own list prices 10% to 40% above actual current 
urban selling levels. 

3) Deceptive packaging: In self-service retailing, the 
package, as you will read time and again in the sales pro- 
motional trade press, has become a salesman. And you 


may be surprised to learn what a deceptive talker a pack- 
age can be. There is today emerging an overwhelming 
body of evidence of the deliberate selection of non- 
standard package sizes and weights by many companies 
in an effort to avoid rational consumer comparison in 
terms of price per ounce. Here, for example, are a few 
samples recently reported by representative consumers: ° 


Huntsville, Alabama: 

A major manufacturer makes “instant milk” 
in several sizes. The “large” box contains enough 
powder to make 14 quarts; sells for $1.19 a box 
at a cost of 8.5c a qt. The “economy” size makes 
20 quarts; sells for $1.79 a box, at a cost of 8.95c 
a quart... 

Los Angeles, California: 

My supermarket displays 4 brands of instant 
mashed potatoes, all selling at 33c a package, and 
all claiming in large letters to serve 8 people. Ap- 
parently the manufacturers have varying ideas of 
how much potatoes 8 people will eat, for the actual 
net contents of the packages (printed in very small 
letters, of course) are as follows: 


(A) Mashed potatoes .......... 7 1/4 oz. 
(Bi) alnstantiVich ee ees WWD OH 
(C) Mashed potatoes .......... 7 02. 

(D) Whipped potatoes ........ 5117 2007; 


Strangely enough (or not so strangely) the 
less potatoes in the package, the larger the package. 
The (D) package, which contains only about 
3/4 as much as the (A) package, has a cubic 
capacity three times larger. 

Moravian Falls, N. C.: 

One of the most flagrant deceptions I have seen 
is X’s Instant Coffee in a jar containing 5 oz., 
same size jar or container as other Instant Coffees 
containing 6 oz. 

Of course a search on the label will reveal that 
the contents are 5 oz., but this notice is not very 
evident! And probably a good portion of the pub- 
lic is attracted by seeing X alongside the same 
size containers of other brands, with a price tag 
a good deal less. Prices vary from time to time 
on all brands, but I have noted that the per ounce 
price is about the same with X.. . . 

Biloxi, Miss.: 

I have been paying from 75 cents to 85 cents 
for 4 oz. jars of decaffeinized coffee. Recently my 
husband purchased the last jar and he came home 
delighted that they are putting out the new econ- 
omy size. On checking same, I note that the new 
economy size costs more than the regular size. 
$1.08 a jar for 5 oz. It costs 30c more for the extra 
ounce. 


Within the grocery industry, such manipulations of 
package sizes are known as “packaging to display,” or 
“packaging to the competition,” or “packaging to price.” 
In answer to consumer complaints, manufacturers have 
explained quite clearly what these policies mean in 
practice. 

Here, for example, is what a deodorant company 
wrote to a consumer distressed by the deoderant’s over- 
sized container: 
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In regard to your complaint that the X carton is 
larger than the bottle which it contains, our reason 
for packaging the product in this way is simply 
to gain maximum visibility for it on the retailer’s 
shelf or counter. . . . Within the obvious limits 
of common sense and legal requirements, we have 
made the X carton large enough to provide it with 
the strong display values which are so necessary 
to its sales vitality. 


Thus through recent merchandising practices, bench- 
marks of quantity are, like those of quality, being sub- 
jected to steady erosion through manipulation to add to 
“sales vitality.” It would perhaps be appropriate to con- 
clude the discussion of this particular aspect by quoting 
the opening sentence of an editorial from the October 


25, 1960, issue of the Chicago Daily Tribune: 


As one who sometimes eats a doughnut for second 
breakfast, we are interested in the announcement 
of the Donut Institute that a quarter inch larger 
hole has been decreed in the cruller for 1961 “as 
a sign of good times to come.” 


4) Built-in obsolescence: This is a complex area 
where neither adequate data nor accepted theory exist 
to guide ethical evaluations. The line between waste and 
progress, between social cost and technological advance, 
can probably not be closely drawn. It is, however, abun- 
dantly clear that attempts to speed consumer replacement 
of goods during the 1950’s has had a detrimental effect 
on consumer confidence. The current popularity of Vance 
Packard’s latest book, The Wastemakers, in itself attests 
that fact. Certainly concentration on product change as 
a sales tool has added a new dimension to compound the 
effort demanded of consumers in weighing rationally 
their utilities. 

One may perhaps conclude that built-in obsolescence 
as a concept has not only involved engineering for re- 
placement sales but also sales persuasion techniques de- 
signed to endow a wide range of goods with highly 
ephemeral time-use values. The social cost of this effort 
in terms of wasted material resources and of uneconomic 
outlays for credit, inventory and warehousing, insurance, 
product display shelf-space, packaging material, trucks, 
retail plant capacity, manpower, and so on, are incalcu- 
lable. 

5) The oppressive volume and questionable standards 
in advertising: It would be difficult to affirm that overall 
advertising standards have declined from their level of 
thirty or fifty years ago.* But such a demonstration is 
not required. The sheer volume and frequency of the 
impact of this type of sales promotion in the current 
market raises serious questions. Even if every advertising 
claim were scrupulously honest, fully informative, and 
made with impeccable taste and delicacy, the 1,600 sep- 
arate selling impacts per day that the advertising industry 
estimates are received, on the average, by each and every 
one of us are, simply, much too much. Yet the content of 
today’s $12 billion worth of advertising cannot in all 
accuracy be described as fully honest, fully informative, 
and decorous. 

One may applaud the ingenuity of advertisers who 
today create from their imaginations new miracle product 
ingredients and virtues, some even unknown to scientists, 
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and who fake scientific comparisons to demonstrate th 
television superiority of their brands. To the economis 
however, the emergence and persistence of such practice 
spells the channeling of market demand toward the un 
scrupulous seller and the placing of a premium upo 
deception. Advertising has indeed become so character 
ized by superlatives that the thoughtful person is lef 
with the logical reflection that, if all are best, where i 
the worst? Social custom has long granted the seller | 
right to a limited degree of “puffery,” of enthusiasm fo 
his own wares. Adult consumer choice has over time ad 
justed itself to and tempered such claims, particularh 
when puffery emerged on the printed page. Those wh« 
promised miracle results found ‘their appeal increasingh 
limited to those media appealing to the less well educated 


New Dimensions to Consumer Deception 


The advent of radio and television lent, however, ney 
dimensions to consumer deception. Experts in humar 
persuasion were given direct entree to the home. Ther 
the prestige of the entertainer and the artistry of the ad 
vertiser could be blended into a visual and oral demon 
stration of immense power. Few advertisers have employec 
broadcasting with care and restraint. In the absence o: 
adequate enforcement of the imperfect laws governing 
deceptive advertising, the air quickly became the haver 
for the modern pitchman who created widespread anc 
deep resentment among listeners. Unlike newspaper ad 
vertising which, if undesired, could be skillfully dodgec 
by the accustomed eye, television commercials becam 
an unavoidable assault on the individual as they carriee 
their overburden of messages for alkalizers, cigarettes 
beers, and assorted cosmetics. 

To be sure, the radio and television industry whe: 
castigated by the press for its recent derelictions coule 
and did point to the fact that newspaper and magazine 
proprietors were themselves living in a highly vulnerablk 
glass house. Publishing standards had, to be sure, beer 
subject to deterioration as the competition of broadcast 
ing for advertising revenue caused copy deficiencies to be 
overlooked. Moreover, the rise of public relations special 
ists In cooperation with advertising agencies have lons 
been prone to filter favorable comments concerning ad 
vertised products into magazines and newspapers as wel 
as radio and television — all under the guise of news 
Such copy has not infrequently won a favorable receptior 
because of advertising accounts linked to the disseminat 
ing agent. 

Ethical and social responsibility would seem to dic 
tate especial care in those advertising media designed t 
reach and influence children. Yet when one observes sale: 
promotion practices in this area, a singular phenomenot 
emerges. For a nation which yields to none in its pro 
fessed and actual concern for the welfare of its youth, th 
patience we have exhibited over the years in the face o 
mounting commercial exploitation of the child is truh 
remarkable. No secret is made of the objective of thos 
who refer to our children as “the child market.” Adver 
tising has even extended into the classroom where th 
present-day teacher is flooded with advertising appeals 
tailored for student use. Advertisers wish to instill bran 
loyalty on the impressionable, uncritical mind. Seller 
of candy, “coke,” chewing gum, comic books, and cigar 


ettes wish to share in the weekly allowance. And money 
lenders are seeking a cut of the babysitting income 
through their promotion of teen-age credit. 


Misleading Indictment 


__ A far more fundamental indictment of the condition- 
ing effect of advertising has been made by Professor 
David M. Potter, who contends that advertising wields 
immense power in determining the basic value pattern of 
‘our society. “Advertising,” he states, “compares with 
such long-standing institutions as the school and the 
church in the magnitude of its social influence.” ® Its 
central thrust, Professor Potter suggests, is that of aug- 
menting material consumption. “It has no social goals 
nd no social responsibility for what it does with its 
influence, so long as it refrains from palpable violations 
of truth and decency.” ® 

The Potter indictment treats as superficial the criti- 
cism of advertising on the ground of bad ethics or bad 
i... He imputes to the industry an essential materialism 
which diminishes the range and variety of consumer 
choice and tends to “make the individual like what he 
gets.” 
Professor Potter’s view of advertising’s influence is, 
in my judgment, distinctly misleading. Whatever the 
shortcomings of this dynamic institution (and they are 
many), one must acknowledge that advertising is cer- 
tainly no single-directional force which narrows the range 
of choice and spreads satisfaction with existent material 
values. Instead, advertising simultaneously invites us to 
cling tenaciously to established products and to discard 
‘them in favor of innovation; it invites us to save and to 
‘spend; it invites us to share an ever-widening range of 
values, some materialistic, some non-materialistic. Its 
present imbalance is as much due to the reticence of those 
cherishing cultural values to employ it as to the insistent 
demands of commerce. Custom, tradition, and law often 
inhibit its use. Yet one can scarcely indict this significant 
segment of the communications industry as lacking social 
goals because it is today principally employed in the sale 
of goods and services. Advertising, like fire, may be em- 
ployed for highly varying purposes. As an industry, its 
purpose is to communicate ideas impellingly, not to create 
a social order which will have any unique emphasis. If 
today much of advertising is blatant, materialistic, and 
distorted, the problem is not one of preaching to its 
practitioners the necessity for a “social goal”; it is rather 
that of tackling specific abuses which have grown up, to 
the end that the industry will in the future have higher 
ethical standards. 

It has thus far been possible to do little more than to 
suggest sketchily that grounds do exist for giving heed 
to the advertisers in their judgment that a new dedication 
of the industry to the inculcation of social and ethical 
‘responsibilities is urgently required. Unlike the adver- 
tisers, however, who propose once again in the 1960’s an 
approach that has repeatedly fallen short during the past 
half century, I think the time has come to explore other 

possibilities, to seek a closer fit to mid-twentieth century 

problems in the institutional framework designed to pre- 
serve a market environment capable of fostering free and 
rational consumer choice. 


As early as 1912, Wesley Clair Mitchell presented the 


kernel of the problem with which we are dealing, a prob- 
lem which, since then, has spread like a jungle growth. In 
his essay, The Backward Art of Spending Money, Mitchell 
detailed the difficulties faced by the consumer of his day 
in a market place where new and highly processed goods 
were claiming an increasing share of family income. 
“Surely,” he wrote, “no one can be expected to possess 
the expert knowledge of the qualities and prices of such 
varied wares. . . . The single family can no more secure 
the advantage of (specialized knowledge) in caring for 
its wants as consumers than the frontier family could 
develop division of labor in production.” 1° 

Hence, even before the First World War, the bewilder- 
ing complex of values was becoming evident. This was 
written before the automobile achieved a mass market 
which became, in turn, a captive market for gasoline, 
oil, anti-freezes, batteries, tires, insurance, brake linings 
and brake fluids; before the electric refrigerator, the 
automatic washing machine, air conditioning, radio and 
television; before frozen foods, dried milk, powdered 
coffee, prepared baby food, cake mixes and the bewilder- 
ing variety of prepackaged, processed foods that line 
supermarket shelves; before rayon, nylon, dacron, orlon, 
and tens of other synthetic fibers; before detergents and 
wash-and-wear fabrics; before the infant chemical in- 
dustry had begun its gargantuan growth to spawn a mul- 
tiplying myriad of materials and products ranging from 
pharmaceuticals to pesticides, from plastics and synthetic 
rubber to aerosoled perfume. Modern technology in pro- 
duction had indeed evoked a complicated market maze 
from which today’s family standards must be derived. 
Furthermore, modern industrial technology has in two 
short generations sent a mass migration from the country- 
side into large cities. This rapid and profound change of 
a way of life wiped out a backlog of familiarity of goods 
based on custom and family lore. Into the resultant 
vacuum in product experience, advertising was force- 
drafted in a few years from small-scale peddling into a 
$2,000,000,000 industry by 1920, and into an $11,000,- 
000,000 institution by 1960. 

From this vantage point of hindsight, it is hard to 
see how it could have been otherwise. There did not 
exist then, nor does there exist today, any other source 
of knowledge about qualities and prices which possesses 
potential resources even partially adequate to the vast 
need for information. And so, almost by default, the priv- 
ilege and responsibility of supplying that information 
without which choice cannot be a rational weighing of 
utilities fell into the hands of sellers — sellers who are 
themselves frequently not equipped with the necessary 
technical knowledge of modern industry’s flood of pro- 
ducts and who are also, of course, totally unable to 
achieve objectivity and lack of bias in the information 
they disseminate. Little wonder that advertising has, for 
fifty years, campaigned in vain for truth. 


Legally Enforced Responsibility 


Almost instinctively, it seems, advertisers have known 
that persuasion is not enough; in the forms into which it 
has developed, advertising cannot ever fill the shoes it 
now wears, no matter how large its appropriations grow 
nor how many times it multiplies its daily sales impact. 
Moreover, no prohibitions, however drastic, against false 
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advertising can produce the full answer to our social 
need. The truth is not a residue left after falsehood has 
been eliminated; information does not necessarily fill the 
gap left when misinformation has been erased. 

What is required is a more positive approach, not a 
prohibition but a legally enforced responsibility. One 
might put it this way: in the place of the outmoded and 
now socially destructive caveat emptor, there must be 
created an institutionally reinforced basis for establish- 
ing a policy of caveat venditor. This would mean, briefly, 
not only that all information about the prices and quali- 
ties of goods offered by sellers would have the status of a 
warranty; but, also, that such information would be re- 
quired to constitute a full disclosure. The burden of 
proof of compliance would have to rest upon the brander, 
upon the particular seller who chooses to identify the 
goods with his trade mark. On non-branded goods, the 
responsibility would be that of the final seller. 

This is not so radical a reversal of practice, nor so 
great an innovation in approach, as it might seem to be. 
The principle of full disclosure, for example, has been 
accepted for some time now in the food and drug indus- 
tries. Declarations of ingredients in food and warnings 
against possible damage in proprietary medicines are 
label requirements under current law. In its last session, 
Congress passed a hazardous substances bill which re- 
quires full warnings on the labels of potentially poison- 
ous products like insecticides, pesticides, cleaning agents, 
and such. And, as early as 1916, the New York Circuit 
Court of Appeals, in a famed product liability suit, Mac- 
Pherson v. Buick, enunciated the principle of seller lia- 
bility when Judge Cardozo stated that a manufacturer by 
placing a car upon the market assumed a responsibility 
to the consumer that rested, not upon a contract, but upon 
his (the consumer’s) relationship to the seller which arose 
out of the transaction, itself. As recently as last August, 
the Supreme Court of New Jersey, in another automobile 
product liability case, reinforced this earlier judgment in 
a decision in which the New Jersey Court stated that such 
cases “reveal a trend and design in legislative and judicial 
thinking toward providing protection for the buyer.” In 
a recent study, Products Liability in the Automobile In- 
dustry, Cornelius W. Gillam of the University of Wash- 
ington comments upon the underlying significance of 
such cases as these in the following words: 


Formerly it was profitable to manufacture what- 
ever one could sell, but now it is profitable to 
manufacture only what may be bought with a 
reasonable expectancy of substantial satisfaction. 
Caveat emptor has become caveat venditor, and no 
one supposes that the change is not appropriate 
and essential under conditions of modern indus- 
trial economy, with its impersonal markets and 
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highly developed division of labor among the 
multitude of specialists. 


At a time when the courts of the land have alread 
accepted the social necessity for caveat venditor in th 
relationship between seller and buyer, and at a time wher 
the sales promotion practitioners are seeking to tracl 
down that abstraction, “truth,” surely this concept wil 
not fall strangely on the ears of social scientists. 


Yet legally enforced responsibility is in itself ne 
panacea for advertising’s shortcomings. There is a criti 
cal need for commonly-accepted designations of consume? 
goods — designations couched in terms mutually under 
stood by buyer and seller. The legal approach to the 
problem must accordingly be supplemented by a basic 
federal inquiry into the whole field of consumer standards 
of identity, standards of safety, standards of performance 
and overall standards of quality — a field largely neglect 
ed since the pioneer work of Herbert Hoover or the 
Federated American Engineering Societies nearly forty 
years ago. High on the agenda of such an inquiry would 
be the standard designation of grades, the further 
standardization of containers, the extension of standards! 
for new products, the reassessment of the adequacy o} 
existing standards, and a review and appraisal of th 
current anarchy prevalent in the field of weights. 

In the end, however, considerable responsibility fo 
the maintenance of high ethical standards must still rest 
with the participants in the market place. No law, how 
ever stringent, can adequately refine the esthetics o 
cigarette or deodorant advertising or is likely effectivels 
to limit blatancy or pervasiveness. Equally no law is apt 
effectively to discourage or prohibit planned obsolesceneq 
in automotive design. In the final analysis, much of busi 
ness practice depends upon the prevalent standards o 
social tolerance and good taste. The newer forms of de4 
ception have already stimulated extensive discussior 
among advertisers and sellers and have generated widen 
ing skepticism among consumers and consumer organiza 
tions. Not a few corporations are already witnessing, and 
some are responding to, a significant feedback from con- 
sumers whenever they erode standards of quality and 
quantity and whenever they pass zones of tolerance in 
sales and advertising practices. While the intelligent, 
perceptive, and articulate consumers are still decidedly 
in the minority, they may yet, by their influence, acquire 
in time a greater degree of market sovereignty. As edu-} 
cation and organization permeate the ranks of consumers, 
our economic system may more nearly approximate the} 
rationality and even the honesty that economists have 
long imputed to it. 
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